MEDIA BEAT

An occasional column on significant
developments in the media world

By Ashok Mansukhani

OTT SELF REGULATION/
CENSORSHIP?

At present, Indiahasapproximately 40 OTT platforms
including Netflix, Amazon Prime, Hotstar-Disney, Sony Liv,
Zee 5, Discovery Plus and a plethora of regional OTT
players. A recent media estimate claimsthat Indian digital
platforms already
reach over 40
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million customersin
the market with
revenues crossing
< 3000 crores.

oTT
platforms have had
explosivegrowthin
the past 12 months
duetothe Covid 19
Lockdown, leading
to a lack of fresh
television content
and concentrated
viewing by millions
of Indiansforced to
stay home. Netflixis
estimated to have added another 33% viewersin Indiain
the last one year. Amazon Prime and Hotstar Disney have
also added substantial viewers. Regional OTT platforms
are very popular for edgy and fresh content. Live sports
content on Hotstar Disney and Sony Liv will give them
assured increase in customersin years to come annually.

For the past year, the OTT Networks have been
working on a self-regulatory code to avoid government
regulation. Late last year, in awidely expected move, the
Government brought the Regulation of OTT content under
the Ministry of Information and Broadcasting by amending
theAllocation of Business Rulesin November 2020.

In early January 2021, a controversy got created on
a couple of tendentious scenes in the web series ‘ Tandav’
shown on Amazon Prime. The seriesis a political thriller,
but in the current inflamed social media atmosphere, the
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controversy helped fuel shrill demands for pre-censorship
of OTT content. Though the Producers apologised and
deleted some scenes, it became the perfect vehicle for
strident demands to regulating OTT content before the
webcast.

Activistsin different statesfiled multiple FIRs, and
the Director and Producer of ‘Tandav' approached the
Supreme Court for an
anticipatory bail in late
January 2021 which was
refused by the Supreme
Court stating, ‘your right to
freedom of speech is not
absolute.” The Supreme
Court advised the
Petitioners to approach
individual courts for any
possible relief.
Subsequently, the Allahabad
High Court granted interim protection from any coercive
action or arrest in early February 2021 to the content head
of Amazon Primetill the next hearing in late February. The
UP government has been vehemently opposed the
anticipatory bail application stating that “the visual in
wordingisused for certain actorsthe said web seriescontain
certain scenes portraying God in avery derogatory manner
for which the said FIR has been lodged. The Government
stated that watching the web series public opinion was so
provocative this persuaded the state for lodging the fire
considering the nature of the allegations and severity
thereof, the applicant isnot entitled to grant of anticipatory
bail.

Meanwhile, the Central Government moved the
Supreme Court to centralise all the petitionsfiled in various
courts to regulate OTT content. Supreme Court will hear
the Government’s pleaon March 23, 2021, in anoticeissued
on February 11, 2021.

A senior counsel, Mrs Pinky Anand recently opined
in an interview to the media that there is no reason why
Television content and filmsavailableon OTT platformsbe
treated any differently from motion pictures covered by the
Cinematograph Act 1952. Shefelt that only the medium of
theexhibition isdifferent. Shefurther expressed her personal
view that the absence of censorship has been “grossly
misused in the name of creative expression on digital
platforms’. Sheargued that OTT platformsare profit-driven
and charge subscription fees and therefore must be
regulated.
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In her view, an autonomous regulatory body likethe
Press Council of India would be the “most acceptable
model” which could frame guidelines, receive complaints
against content and yet allow enough play in the joints of
artistic expression. She accepted that artistic expression is
a Fundamental Right, but public order, decency is the
touchstone of judging whether a work of art cannot be
publicly aired on display. But shewarned that therestriction
must be considered from a reasonable man’s standard and
not a hypersensitive person
standard.

The Parliamentary
Consultative Committee for
Information and Broadcasting
has recently opined to the
Government that “reasonable
curbs” on OTT content be
considered.

In reply to Parliament
questions in early February
2021, the Minister for
Information and Broadcasting
made it clear that the Government will shortly bring OTT
Regulation guidelines addressing sensitive content issues.
In these Regulations, an element of self-regulation can be
allowed, but perhaps interministerial oversight approach
liketheonefor private TV channelsislikely to be adopted.

Meanwhile, the OTT Networks have announced, on
February 10, 2021, that they will “go ahead” with their
version of self-regulation code based on a specific toolkit
and guidelinesthey had submitted to the Government. This
attempts to pre-empt the forthcoming OTT Regulations.
Seventeen major OTT players have decided to adopt the
industry toolkit for Regulation. They are setting up the
IAMAI Secretariat which will implement the code and the
toolkit. The toolkit is intended to set out the guiding
principles and code of ethics and address the Ministry of
Information and Broadcasting feedback. Wewill haveto
await further developments on this vexing issue in early
March.
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DRAFT NATIONAL
BROADCAST POLICY/CABLE
INDUSTRY IGNORED?

For the past few years, there has been talk in media
circles about framing a new National Broadcast Policy.
Unfortunately, public
opinion is not generally
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sought with the dialogue
being generally restricted to
broadcasting committees of
large bodies like FICCI and
Cl1. This leaves the vast
cable operator community
entirely in the dark on what
could be policy framework
for them in the coming
decade.

IntheClI Big Picture
Summit in November 2020,
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the Additional Secretary Mrs Neerja
Shekhar, Ministry of Information and
Broadcasting revealed that ‘ consultations
were held with stakehol ders sometime back
and the Ministry is putting the various
parts together, and the emerging issues as
well. It is getting close to coming up with
the draft version of the National
Broadcasting Policy.’

The Additional  Secretary
acknowledged that all formsof media—TV,
Print and Radio and Digital are growing simultaneously and
not at the cost of one another. She admitted that the
regulatory framework has to be supported so that the
Industry can grow. It hasto be an enabling environment in
which growth can be facilitated; the media and
entertainment sector is not about entertainment alone but
brings revenue to the Government. It gives jobs,
empl oyment opportunities and boosts exports by exporting
content abroad.

She stated that India has sector-specific laws and
interministerial network of laws. She admitted that the Cable
Act lays down alist of things to do or not to do under the
Program Code. She felt that the self-regulation code of
broadcasters has been working well.

She made a welcome announcement that it was
intended to “decriminalise” various acts like the Cable
Television Act. She said the intention is not to “ put people
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behind bars’ but regulate the Industry in a manner which
consumers expect.

She stated that the Government would regulate the
sector so that everyone enjoys the benefits of technology.
She mentioned there would have to be a convergence in
Government to facilitate ease of doing business and ease
of living as far as the sector is concerned.

She also appealed to the Broadcasting Industry to
support it to get infrastructure status for the Industry.
However, the Ministry of Finance has again rejected this
long pending demand in February 2021.

In early January 2021, a leading business paper
published adetailed article on the draft National Broadcast
Policy outlines. The‘draft’ seeksto harmonisetheregulatory
powers of the Telecom Regulatory Authority of Indiawith
existing intellectual property laws, including the Copyright
act. This harmonisation will delight the Broadcasting
community.
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All distribution platforms,
including DTH cable and HITS,
would come under the new
Regulation. It isexpected that the
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current Cable Television Network
Regulation Act 1995 will be
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replaced. The new Cable Act
would give statutory recognition
to the program code’s self-
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regulation guidelines framed by
the Broadcast Content Complaint
Council and the News Broadcaster Standards Authority.
These new Regulations are entirely in line with what the
Broadcasters have been demanding for along time.

The Government may also review another demand
of the Broadcastersto remove cross-mediarestriction. Even
Audience Ratings may be brought within the ambit of the
new Act. The draft document is thirty-one pages long and
framed on nineteen policies, but no consultation with the
Multi-System Operators or the Cable Operators has been
done. Thisisvery disturbing for the Cable Industry, which
needs to rise to awaken and be heard before the Policy is
notified in coming weeks.

Meanwhile, once more, the Broadcasters have once
more got away without aBroadcast Regulation Act. Thisis
in complete contravention of the Supreme Court directions
of inthe Cricket Association of Bengal case dated 09.02.1995
to “set up an independent, autonomous public authority
representative of all sections and interestsin the society to
control and regulate the use of the airwaves.” B
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