BROADCASTERSRESPONSE

BROADCASTERS
SPEAK ON
REGULATORY
FRAMEWORK

The Regulatory Framework for Broadcast
& Cable Services mooted by TRAI has received
feedback from various stakeholders from the
industry. Scatmag presents the views of
the Indian Broadcasting and Digital
Foundation (IBDF).

The Telecom Regulatory Authority of India (Trai)
has once again extended the deadline for the
implementation of the new broadcast sector
tariff regulations —commonly known as NTO 2.0
— by almost six months, to November 30th.

\

The Indian Broadcasting and Digital Foundation
(IBDF) has urged the Telecom
Regulatory Authority of India(TRALI)
to deregulate broadcast tariff and
remove restrictions on channel
bundling.

Responding to the TRAI's
consultation paper titled' Issues
related to New Regulatory Framework
for Broadcasting & Cable Services,
the |BDF said that thetimeisripefor
the regulator to implement a forbearance model vis-a-vis
pricing of channels and packaging of such channels

Q1. Should TRAI continue to prescribe a ceiling price
of achannel for inclusion in a bouquet?

A. If yes, please provide the MRP of a television
channel asaceiling for inclusion in a bouquet.
Please provide details of calculations and
methodology followed to derive such ceiling
price.

IBDF response:

i. No. There should be no prescription of any ceiling
price of a channel for inclusion in a bouquet. As
outlined in the preface, A-la-carte and bouquets are
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different offerings catering to different target
audiences supporting to different value propositions.

As aso elaborated above, bundling of channelsis a
standard business practice across sectors as well as
an internationally accepted practice. It offers several
advantagesand isadversely affected by price ceilings.
Bundling not only allows broadcastersto experiment
by introducing new and niche channels but also,
alows consumersto sample such channelsaswell as
other channels. It is also unfathomable to expect
consumers to remember each and every channel that
they may want to watch and subscribe accordingly,
and as such, bundling allows consumers to have
access to wide pool of content at
affordable prices. Even historicaly,
bundles seem to bethe usual choice
of consumers when it comes to
subscribing channels. Additionally,
ample evidence exists, in the form
of global regulatory practices, that
forbearance in relation to channel
tariff and bundling thereof is the
norm.

Whenever any stakeholder refers to a consumer in
the B& CS sector, that consumer is not an individual,
but a household, whose average family/ household
audience size is 4.25, and according to Broadcast
Audience Research Council (BARC), 98% of the 210
million TV householdsare single-TV homes. For this
reason, bouquets are the default choice of Indian TV
consumers/Households. Therefore, any price ceiling
for inclusionin the formation of abouquet will restrict
the ability to form apackagethat catersto the majority
of Indian TV households, which prefer bouquets
because of their family size and to cater to diverse
preferences.

As has been observed by TRAI in the Consultation
Paper, price ceilings on channel pricesfor inclusion
in bouquets and regulation of bouquet prices have
neither resulted in consumer satisfaction nor have
they benefitted any stakeholder. On the contrary,
they are counterproductive both from consumer as
well as DPO / broadcaster’s perspective since, it
hampersrobust channel offering to consumers. The
restrictions on bouquet pricing have also led to
market disruptions, such as decrease in active
subscriber base aswell asrevenues of broadcasters.

B
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Vi.

Moreover, the change necessitated in all
broadcasters’ bouquet offerings has led to
distributors being tasked with repeating the large-
scale consumer migration exercise that had been
completed, with much difficulty in 2019. This has
also impacted consumer interest, as many
consumers, after having been compelled to migrate
to anew regime by exercising their choice, are now
left without the bouquet offerings that they had
chosen under the earlier regime.

TheAuthority’sadmission, asobserved in para 2.4 of
the Consultation Paper, is that an optima channel
price is impractical to determine or does not exist.
“While framing the new regulatory framework 2017,
the Authority noted that it isimpractical to determine
the price of a television channel. In this regard the
Authority observed that generally a channel consists
of number of the programs. The cost of the production
of different programsvariesbased onthe actors, setup
cost, script, copy rights, and other miscellaneous
factors. Various programs on a given channel also
get changed frequently based on their Television
Rating Points (TRP) and advertisement potential.
Hence, determining the cost of production of a
program on a television channel at all times is an
extremely difficult process, perhaps almost
impossible to derive through a fixed mathematical/
statistical model. Moreover, such determination of
price would be dynamic in nature and may vary with
change in programs in a channel and programs on
television channels change dynamically.
Accordingly, the Authority in the Tariff Order 2017
did not prescribe any ceiling on the prices of
channels and left it to the broadcastersto decide the
prices of their channels.” That apart, as has been
observed by TRAI itself in the Consultation Paper,
sinceit is not possible for athird-party to determine
thepriceof aTV channel, any ceiling pricefor such a
channel to retro-fit into any formulafor linking &-la-
carte or bouquet and/or determining either &-la-carte
price or bouquet price would undoubtedly suffer from
unworkability and speciousness.

There is no empirical study linking consumer
satisfaction to bundling of channels as per their
choice, tolend credibility to the conclusion that Indian
consumers prefer to make higher payment, if
necessary, in exchangefor receipt of channelsof their

Vi.
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Vii.

viii.

choice alone. Thereisalso lack of data on theimpact
of such pricerestrictions and regulation, on the entry
of niche and smaller players in the market. On the
contrary, ample evidence exists, in theform of global
regulatory practices, that forbearance in relation to
channel tariff and bundling thereof is the norm and
hasenabledthe TV market to grow for all stakeholders,
in line with the market and the consumers ability to
receive and consume the service.

As witnessed, the INR 19 ceiling for a channel that
can beincluded in abouquet effectively becomesthe
price ceiling for &-la-carte channels. Not being in a
bouquet denies that a-la-carte channel the ability to
reach 80% of the TV householdsin India. INNTO 2.0,
by pushing thispriceceilingto INR 12 under NTO 2.0,
it becametotally unfeasiblefor several channelsto be
included in a bouquet. As a result, those channels
were pushed out from bouquets and priced much
higher since the revenue loss from advertisements
(from not being in abouquet) had to be compensated
for by higher subscriptions revenues through higher
prices.

Accordingly, TRAI should discontinue prescribing
ceiling price of a channel for inclusion in a bouquet
and leave thefixation of pricesof channelsaswell as
bouquets to market forces of demand and supply.

B. If no, what strategy should be adopted to ensure
the transparency of prices for a consumer and
safeguardtheinterest of consumer from perverse
pricing? Please provide detailed reasoning/
justificationsfor your comment(s).

IBDF response:

It is reiterated that market forces of demand and
supply arethe best parametersfor determining prices
of channels, and broadcasters seeking to ensure
highest market penetration will be incentivised to
invest in high quality content and to price the same
competitively. Market forceswill also ensurethat these
pricesremain stable.

To recommend an enduring solution to the problems
that are plaguing theindustry, it isextremely important
for clarification/correction of TRAI’s misconception
of “perversepricing” of bouquetsvis-a-vis éla-carte
prices. Due to this misconception, the questions
framed in the present consultative exercise are aimed

Vil.
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at rectifying or solving something that isnot ‘ perverse’
but in fact reasonable, accommodating and involving
mutual assistancein working towardsacommon goal .
Perpetuating this mistaken perception will prevent the
industry from achieving the stated objective of NTO
1 i.e,, adequate choice to consumers at affordable
price(s). We have noted the reference to the Hon' ble
Supreme Court’s observation on the a-la-carte and
bouquet linkagein paragraph 37 of thejudgment dated
October 30, 2018. It may be noted that the TRAI
thereafter filed an SLP challenging the judgment of
the Hon' ble Madras High Court by which the capping
of the price of bouquetsat 85%
of the sum of the a-la-carte
prices of pay channels was
struck down asbeing arbitrary
and un-enforceable.
Therefore, the SLP sought to
reinstate ability for the TRAI
to reintroduce a linkage
between a-la-carte and
bouquet prices. It may be
noted that this SLP was
dismissed as withdrawn. The
2017 tariff order and regulation
werethereforeimplemented (and continue as on date)
as a consequence without any linkage between a-la-
carte and bougquets in keeping with the judgment of
the Hon' ble Madras High Court which found such
linkage to be arbitrary and un-enforceable. In any
event, the judgment of the Hon’ble Supreme Court
was rendered in the factual context of the 2017
Regulationswhile the current exercise pertainsto the
2020 framework.

The only strategy that needs to be adopted to ensure
the transparency of pricesaswell as safeguarding the
interest of a consumer, isto inform the consumer of
itsavailable options. The consumer hasthe benefit of
information openly available on the price and the
packaging in a broadcaster’s bouquet, the price and
packaging in various kinds of DPO bouquets, aswell
asthe price of an &la-carte channel. Thus, under the
present regulatory regime, aconsumer hasaclear line
of sight and can make an informed choice. Thefactors
that influence the price in a package are supported by
advertising and subscription, asexplained in question
1 above. Likeany business, variousovert and ancillary
costs are factored when offering packages and
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subscriptions. The fact isthe consumer, especially in
India, benefitsform the price being supported heavily
from advertising where subscription cannot meet the
costs aone.

iv. Between 2004 and 2019 (beforetheNTO 1 wasbrought
into effect), there was no evidence that consumers
were exploited asfar as pricing was concerned. India
has always been and continues to be a market that
providesthe most aff ordabl e accessto content across
the world. The fierce and intense competition in the
sector explainsthisstability of channel pricing. Infact,
between 2004 and 2017, when the NTO 1 was
deliberated, the Consumer Price Index (CPI) increased
by 153% and broadcasters a ong with other businesses
werefaced with rising costsand challenges. However,
the saving grace for the TV broadcast industry was
bundling, asit kept monthly TV billssignificantly lower
than what they would otherwise have been if adjusted
for inflation. According to asurvey commissioned by
MIB in 2004 the average monthly TV bill wasaround
INR 190 and the average household had access to
around 80 channels. Adjusting for inflation, INR 190
in 2004 would be equivalent to INR 402 in 2018.
However, thanks to bundling, the average monthly
TV bill in2018wasonly INR 222, beingNR 180 LESS
than what it would have been if we accounted for
inflation. Moreover, TV households had accessto 315
channels before NTO 1, up from 80 in 2004. Thisis
primarily because broadcasters were able to bundle
channels to keep prices low for consumers.

v. Accordingly, no strategy or additional steps are
required to be adopted to ensure the transparency or
for safeguarding interests of consumer since,
sufficient measures already exist under the extant
regulatory regime. It is however submitted that need
of the hour is to eventually exercise complete
forbearance on regulation of channel pricing and that
the same should be |eft to market forces.

Q2. What steps should be taken to ensure that popular
television channels remain accessible to the large
segment of viewers. Shouldtherebea ceiling on the
MRP of pay channels? Please provide your answer
with full justifications/reasons.

IBDF response:

i. Attheoutset,itisreiterated that TV watching patterns
differ amongst different persons and within different
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households, and accordingly, thereis no definition of
what constitutes a ‘popular’ channel. Further,
categorization of channelsas ' popular’ for the purpose
of access is not in the interest of the public. It is of
utmost importance, in keeping with the freedom of
speech and expression — both of the creator aswell as
the viewer — that there should be access to plurality
of viewsand it is hence arbitrary to classify channels
as “popular” and certainly not in line with good
regulatory practice to use that classification to make
regulatory decisions. No study has been conducted
to appreciate the specifics of consumer behaviour that
drives TV consumption patternsin a home.

What is popular may differ acrossregions, languages
and genres, as also in the
same household. In fact,
popularity of a particular
channel may even change
seasonally or on the
happening of a particular
event. For instance,
popularity of devotional
channels increases around
festivals such as Navratri,
while sports channels find
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more popularity during
eventslikelPL, FIFA World Cup etc.

It is also relevant to highlight that the proposal for
capping of a-la-carte MRP of pay channels was
deliberated upon and rejected by the TRAI during
consultations held prior to NTO 1, asit was felt that
“full freedomand business flexibility should be given
to the broadcasters to monetize their channels”.
Therefore, there is no requirement for a renewed
consideration of this aspect, and TRAI ought to
instead move towards forbearance and de-regul ation.

Asper TRAI'sown assessment, the active subscriber
base of pay TV users has shrunk exponentially since
the implementation of the NTO 1. Active paid
subscriptionsreduced from 131 millionin 2020to 125
million in 2021. This is because any regulatory
intervention, though well-intentioned, in the pricing
of channels, which should be prerogative of the
broadcaster (who is the owner of copyright in the
content on the channel as well as the broadcast
reproduction right in the telecast of such content), is
counter-productive and has a cascading effect on

5P AT & R ST dih i
a2 |

Tz TAFT &A1 91 IR 2 foh U I & U-wl-dre
THATT @l Afershaw J 1 97 fo foham T o 3w
T 1 F T ATd WHd & G 218 317 e
&7 feam T o, ife 7 W foam o fop ‘et
FT U IE BT JEIBI HI & (o g7 FeAar 3
AT A [T AT 91T | 3360 39 ged
o Y Y T w7 @ @ SadedT e € A 2
B @ & aad Feadiaar A fg-faftem @ siw
TG =M |

216 & AI G & AFAT TASISAT 1 @1 89 & a8
T T A SUETIRATI @1 AfRT Ted T do A
gz T T | AT AN AHAH 2020 F 131 fferaT
T g2k’ 2021 § 125 [ 78 T T | UAT 39,
Fih Tl & qod W § & O Fame e,
2Tl Afraid 2, ST e &1 [aduieresr 2T afey
(S Tl OF AT § HOEIES A AfE @ AT AT A
T HEHA % TV § T FUeeH & S 7)),

21

SATELLITE & CABLETV

JULY 2022



BROADCASTERSRESPONSE

Vi.

Vii.

broadcasters' content / channel offering and business.
The implementation of NTO 1 also impacted
subscription revenues, which witnessed afall owing
tothe uncertainties caused by the NTO 1. Non-renewal
of subscription revenues, increased in the number of
choices available to viewers for accessing fresh
content and blackouts in the cable ecosystem led to
erosion in the active subscriber base.

Broadcasters are conscious of market dynamics and
are keen to make available good content at affordable
prices to consumers.

Further, any proposal to impose a price ceiling on
channel or bouquet prices effectively curtails the
fundamental rights guaranteed to the creator of the
content, and even more-so to the creator of niche,
regional or diversity content, for whom the medium of
TV broadcast isexistentia, in achieving dissemination
of its expression and speech through its work.

It issubmitted that no stepsare required to be adopted
to ensure availability of television channels to
subscribers since, sufficient safeguards already exist
that ensure availability of al channelsto consumers
at affordable prices. In this regard, it may be noted
that current regulatory regime requires mandatory &
la-carte offering of al channels. Further, there is
sufficient competition in the market to ensure
reasonable pricing of all channels. In view thereof, no
price ceiling ought to be imposed on the MRP of pay
channels.

Q3. Shouldtherebe ceiling on the discount on sum of a-

la-carte prices of channelsforming part of bouquets
while fixing MRP of bouquets by broadcasters? | f
S0, what should be appropriate methodol ogy to work
out the permissible ceiling on discount? What should
be value of such ceiling? Please provide your
commentswith justifications.

IBDF response:

There should not be any ceiling on the discount on
sum of &la-carte prices of channels forming part of
bouquets while fixing MRP of bouquets by
broadcasters. Broadcasters, and distributor platforms,
should be free to offer discount on both their &la-
carte and bouquet offerings.

Imposition of discount ceiling isaimed at encouraging

Vi.

Vii.
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consumers to opt for a la carte options, which are
viewed by TRAI as being in consumer interest.
However, it needs to be considered that opting of
channels on a-la-carte basis is a tedious task
considering that currently there are approximately
1,000 TV channels available for subscription in the
country, and generally, DPOs offer around 350-500
TV channels for subscription to consumers. It is
because of the huge number of TV channelsavailable
for subscription, that the usual pattern for availing
TV channels by consumersisto primarily subscribe
to bouquets, and thereafter, if need be, subscribes to
few channelson &la-carte basis. As such, imposition
of ceiling on discount on sum of &la-carte prices of
channels forming part of bouquets of broadcasters
while fixing MRP of bouquets will accentuate the
problem of exclusion a greater number of channels
from bouquets thereby, requiring consumers to go
through the rigmarole of choosing a greater number
of channelson &la-carte basis. Whilewe have already
delved into the comparative benefits of bouquet/
bundling over alacarte offerings, it may be pertinent
to highlight that the prevalence of bundling is owing
to consumer preference, which favoursbouquets. This
is also acknowledged by TRAI in its press release
dated February 12, 2019, where it noted that 35% of
cable subscribers and 65% of DTH subscribers had
not yet exercised their “ choices’ for alacarte/bouquet
channels and thus, directed DPOsto migrate them to
their “best fit plans’ created for such consumers. We
will delve into the illustrative details of consumer
preference for bouquet in our response to Issue 4
below, which may be read as part of our response to
theissue 3 aswell.

Bundling of channels has been shown to improvethe
quality of service provided to subscribers by alowing
more consumer choice, variety and differentiation for
subscribers at an affordable price. A Stanford study
conducted in 2011 found that an &la-carte regime
would result in increase of 103% in the total input
costs for 49 channels.

It is pertinent to note that the reasoning for imposing
acap on discounts (i.e., it forces subscribers to take
bougquets only, and thus, reduce subscriber choice) is
aflawed assessment inter-aliasince, the huge pool of
channelsmakesit impossiblefor consumersto choose
channels on &la-carte basis thereby, making bouquet
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offering the convenient choice since, it gives them
access to larger channels / content pool to choose
from. Further, it stemsfrom theflawed belief that a-la-
carte and bouquet propositions can be compared. The
fact of the matter is that they are distinct products
with vastly differing business/ economic modelswhich
inform their compositionand pricingi.e. a-la-carteisa
subscription led proposition while a bouquet is an
advertising led proposition.

v. Tariff forbearancein broadcasting sector should also
be exercised given the success of such regulatory
approach adopted in the telecom sector. The ratesfor
voice calls, SMS and data in telecom are the lowest
only because the Authority has, since 2002, |eft the
tariff fixation to market forces and, prices are fixed
depending on the demand and supply of services. In
thisregard, it may be noted that even the subscription
chargesof TV channelsare amongst thelowest in the
world, whichisall on account of huge competition as
well as availability of alternate sources for content
consumption to consumers.

vi. Accordingly, TRAI ought to exerciseforbearance and
permit the broadcasting sector to freely bundle the
TV channels, keeping the overall consumer interestin
mind.

vii. It has also been noted by TRAI in the present
Consultation Paper that it is difficult to determine a
scientific formula for determination of channel and
bouquet prices for different genres. TRAI has also
acknowledged that, since bouquets areformed by small
as well as larger broadcasters, and the size of such
bouquets may vary due to various reasons, it is not
possible to ascertain the content costs in order to
derive a standard bouquet price.

Further, as submitted above, any linkage between a-
la-carte and bouquet emanates from aflawed understanding
of the industry. Therefore as is the position today, there
should not be any linkage between a-la-carte and bouquet
and no discount cap ought to be prescribed in this regard.
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