FOCUS: OTT

THE INTERNATIONAL
OTT CONUNDRUM

OTT Regulatory policies differ from every
country. Indian OTT segment also faces
roadblocks which will be eased out soon.
This article focusses on OTT policies
across the globe.

INTERNATIONAL PRACTICES
Theregulatory practicesin respect of OTT services
followed in some countries are outlined bel ow.

AUSTRALIA

In 2018, the Australian Competition
and Consumer Commission (ACCC)
conducted a study of the communication
sector looking specifically at OTTsand the
need for future access regulations.

The report concluded that, ‘there
is no basis for requiring equivalent
regulatory treatment of OTT
and traditional voice
services'. The ACCC
reasoned that ‘the extent of
substitution from traditional
voice services to OTT voice
servicesislimited by technical
shortfalls (such asany-to-any
connectivity) and
consequently we do not
consider OTT services to be
full substitutes for voice
servicesat thistime.’

One of the findings of the report is that ‘the
competitive relationship between OTT services and the
traditional communications servicesthey replicateislikely
to be different for each type of service. To the extent that
competition from OTT services acts as a constraint on
pricing, theremay beacasefor reducing or removing existing
economic regulation of traditional communi cations services.

In Australia, complete or nationwide internet
shutdowns have not been reported. Certain websites or
online platforms may be blocked or filtered to prevent
access to illegal or harmful content, such as websites
involved in the distribution of child pornography or
extremist materials. The Australian government has also
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FOCUS: OTT

implemented measures to combat online piracy and
copyright infringement, resulting in the blocking of specific
websites. ISPsinAustraliaarerequired to comply withlegal
obligations and cooperate with law enforcement agencies
when necessary.

AUSTRIA

The regulatory framework for electronic
communications in Austria is set out in the Austrian
TelecommunicationsAct 2021 (TKG), which transposed the
Directive (EU) 2018/1972 of the European Parliament and of
the Council of 11 December 2018 establishing the European
Electronic Communications Code (EECC) into Austrian Law.

The EECC introduced a new, broad definition of
€l ectronic communication services, which now includes:

(@ Number based interpersonal communication services
(hereinafter NB-ICS).

(b) Number-independent interpersonal communication
services (hereinafter NI-ICS) as defined in article 2
EECC.

The respective definitions in the
Austrian TKG 2021 read asfollows:

“Art 4 Definitions

‘number -based interpersonal
communications service’ means an
interpersonal communications
service which connects with publicly
assigned numbering resources,
namely, a number or numbers in
national or international numbering plans, or
which enables communication with a number or
numbers in national or international numbering
plans;

‘number -independent inter personal
communications service' means an interpersonal
communications service which does not connect
with publicly assigned numbering resources,
namely, a number or numbers in national or
international numbering plans, or which does not
enable communication with a number or numbers
in national or international numbering plans;"

With thisnew definition of “communications service”
inthe TKG 2021, many of the Internet-based servicesarein
a direct competitive relationship with conventional
telephony and SM'S. Number-independent interpersonal
communications services (NI-1CS) are now included in the
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FOCUS: OTT

scope of certain sector-specific regulations. The TKG 2021
places them on an equal footing with traditional
communications services in some areas (keyword: "level
playing field"), such as Security and integrity, Service
Quiality, Interoperability, Universal servicefund, Objection
procedures and procedural rules (Duty to notify contractual
conditions), Information requirements and Monitoring of
competition.

BANGLADESH

The Bangladesh Telecommunication Regulatory
Commission (BTRC) has been empowered by the
Government under the Bangladesh Telecommunication
Regulation Act, 2001 (Act) to issue directives. Over-the-
top (OTT) services are creating new dimensions in the
entertainment industry and creating true substitution of
the incumbent voice-based telecom services.
As a conseguence, this phenomenon is asking
for the overhaul of the regulatory regime
telecom sector. Consideration of the economic
impact of OTTs is based upon recognition of
thefundamental differencesbetween traditional
telecommunication operators and OTTSs,
including inter-alia, control of broadband
internet access, level of regulatory exposure,
barriersto entry, competitive environment, level
of substitutability between OTTs and
traditional telecom services and interconnection to public
networks.

Internet Protocol Telephony Service Provider (IPTSP)
operators OTT services shall be operated and regulated
under the following existing policy, regulations and
guideline:

(i) International Long Distance Telecommunications
Services(ILDTS) Policy 2010;

(i) 1PTSPlicensing Guidelines,
(iii) Interconnection Regulations, 2004,
(iv) Quality of service Regulations, 2018.

OTT means an application accessed and delivered
over the public internet that may be a direct technical/
functional substitute for traditional calling (& messaging)
services. OTT user shall specifically refer to auser whois
using a mobile based application to make a call (and/or
send message) either to another OTT user or to a
conventional subscriber (with anumber) in PLMN/ PSTN/
| PTSP network.
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OTT (mobile app) based calling service (offered by
nationwide IPTSP) is alowed into the PLMN and PSTN
network, in accordance with Directives83 on Mobile
Applications Based (Over-the-
Top, OTT) Caling Servicesof the
IPTSP

BTRC will decide the
specificinterconnection capacity
for IPTSP operators offering
app-based calling service. Based
onthe considerations of different
factors, BTRC will approve the
interconnection capacity for
individual service providers. The modality (technology) of
the interconnection shall be decided by BTRC. For either
type of technology (circuit or | P based), the | PTSP operator
will provide an appropriate traffic monitoring system to the
concerned division of BTRC.

OTT providers are required to have commercial
negotiation with the infrastructure providers, for their
services to be allowed through incumbent network. These
commercia negotiations consider how much of the network
resources of the incumbentsisused for the particular OTT
and the cost of the network resources. It is aso considered
whether the service offered by the OTT isa substitution to
the core service offered by incumbent.

O

BRAZIL

In the current framework, there are services that do
not require alicence asthey are classified asavalue-added
service (servico devalor adicionado, SVA). These services
“complement” and “assist” telecommunication activities,
and are considered neither telecommunication nor
broadcasting services.

Over-the-top services (OTTs) are considered as
Value-added servicesin Brazil. OTT servicesare not covered
under any license and are not regulated in the country.

EUROPEAN UNION

The European Union (EU) has adopted the new
European Electronic Communications Code (EECC) onthe
11th of December 2018. The EECC isrevising theframework
to clearly regulate these new services. There are now two
new regimes. one for number-independent service providers
(such as instant messaging), the other for number-based
service providers (such as Vol P). On theone hand, if OTT
services offer access to publicly assigned numbering
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resources, they are subject to similar rules asthe traditional
telecommunications operators. On the other hand, if they
only offer “number-independent interpersonal
communications services’, they will be subject to a new
and lighter regime.

Atfirst, thisnew set of obligationswas supposed to
beimplemented in every EU country before the 21.12.2020.
However, by October 2021 only eight countries (Finland,
Hungary, Denmark, Greece, Bulgaria, France, Germany, and
Italy) implemented the new framework intheir national law.

The European Commission decided in April 2022 to
refer Spain, Croatia, Latvia, Lithuania, Ireland,
Poland, Portugal, Romania, Slovenia and
Sweden to the Court of Justice of the European
Union over their failureto fully transpose and
communi cate to the Commission how national
measures transpose the EU Electronic
Communications Code.

In July 2021, the European Union
Agency for Cybersecurity (ENISA) published
its‘ Guideline on Security Measures Under the
EECC’ (4th Edition), confirming that the security provisions
in the EECC for number-independent interpersonal
communication services (NI-ICS) are the same as for the
number-based services. The said guideline mentioned, inter-
alia, asbelow:

“ SUPERVISION REGIME FORNI-ICSPROVIDERS
In general, the security provisionsin the EECC for
NI-ICSarethe sameasfor the number based services.
Both are subject to (normal) ex-ante, supervision,
and are required to provide information, submit to
security audits and be subjected to investigation of
non-compliance by the competent authorities.
However, because these providers of do not
normally exercise actual control over the
transmission networks, there may be different risks
for these providers, and certain security measures
may not be needed, if justified on the basis of arisk
assessment.”

FRANCE

France hasimplemented the EECC
via an Ordinance published on the
26.05.2021 and two subsequent decrees
issued in September and October 2021. As
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A press release by the French
Regulator (ARCEP) in July 2022 mentioned
that the transposition of the European
Electronic Communications Code in May
2021 gave ARCEP newfound powers,
including the regulation of new over-the-
top (OTT) providers, which provide calling
and instant messaging services, and
updating the universal electronic
communications service, to keep pacewith the population’s
changing consumption habits.

GERMANY

In 2019, there was a proposal for a new regulatory
framework to monitor content on online
platforms. A fully modernized
Telecommunications Act
(Telekommunikationsgesetz, TKG) has
come into force in Germany on 1st
December 2021. OTT-I providers are
regulated under telecommunications
law for the first time. OTT-I services
facilitate individual and group
communicationintheform of language,
images, videos, or other data using the
internet protocol only over the open
internet, without offering content.

In contrast, OTT-II services do not fall within the
scope of TelecommunicationsAct. OTT-11 servicesinclude
content elements, ranging from search engines and on-
demand platformsto information portals.

=l NETFLIX

INDONESIA

Toenhancelegal certainty, especially with therapidly
developing digital platforms, the Ministry of
Communication, and Informatics of the Republic
of Indonesia (MOCI) hasissued the Regulation
regarding Private Electronic System Provider
(Regulation) on 16th November 2020, which was
promulgated and effective since 24th November
2020.

This Regulation is aimed to complete a
regulatory framework regarding the management
and supervision of electronic system providers
by private entities (private ESPs). This Regulation provides
clarification on thetermsand requirementsfor registration,
and most importantly removing data localization

D)1 M6t

francetélévisions

G

s 2022 ¥ FHAF FramE (TR @
U 9 fosta § Iwrg fea e E 6 oa
2021 7 TG TAF e FAT BN & T
T TATAE & T4 e B @, e
T HET-Z-219 (3ERT) waTnsii @ fafem
e %, S @ 9B & § A7 A
BQ SR § FEdl SUHNT Sl & A1 drdd aa T
& ToTT dehlel Fe9T JaTd 9N & |

S

2019 H T WeHH T AR & FRHE & g
u fFrEmE g & T S i
fesar 2021 & T F uH g7 TE F
Fega  grHar At
(CeliaRg e S, Sl ) @ 21T
% | ARCIE-3E eIl &l 9edl an
THAN & & ded [diEmEd fear m
7 | AEREI-3 Har AWl @ 49T &
[T, &ad gl 3201 W 327e Ueihid
%1 IHANT 7 A, Fo, difean a1 3=y
220 & =9 H AT AT T TAW
Afem 9B &l © |

% fauid, ER-2 Far gran AffEm & ey
§ T A € IsMe-2 Fanst § A" 9 A oW f2eiE
WEHH H Wb Al UIed dd AT dd M @ |

gErafymE

FHIAT MIYEadr ag™ & fiQ o9 =9 3 T 7 [&aia
21 78 3fTed wiewmt & A1, TSHET TR & T AR
a1 fIsT HTer (TH3EIEE ) 1 16 69T 2020
P T wagite fred e (ffeme) & dag
¥ fafeme 9T fean 7, @1 24 F9a7 2020 7
TR 3T IHE % |
= fafme &1 sgem felr Fwaneit (Rt Swa)
BT SoeRien 2 YGTdIsl & Yaed 9 ggde
% Aq99 ¥ UH MAME ed B T BT § T8
fef e aetieR?or & foru st i STragasdnei 97 T
UeM H¥l & AN A9 AeayY w9 7 A e § ued g

N

9T @l T I THEHRIT SETRATI @l &2l €, o

43 SATELLITE & CABLETV

JULY 2023



FOCUS: OTT

reguirements previously introduced in the draft regulation
which sparked controversies. The Regulation introduces
an obligation.

The Regulation introduces an obligation (Article 3
(2) and (2) of theregulation) for private TSPsto beregistered
with the MOCI through the Online Single Submission (OSS)
system. This obligation extends to all private TSPs that
operate internet portals, websites, and applications used
for specific purposes.

SINGAPORE

Infocomm Media Development Authority (IMDA)
has taken a two-pronged approach to
telecomlicensing:
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of telecom networks.

(b) Service-based operators(SBO),
whichrefersto utilizing telecom
network elementsfrom an FBO
to provide telecom services.

() Individual SBO license,
whereindividual licensing
isrequired (Managed Data
Network Service, MVNO,
IX, IP Telephony, M2M
etc).

(i) Class SBO license, where
only registration with IMDA is required
(Interconnected VOIP, Internationa Calling Cards,
Call-back servicesetc).

Internet based Voice and Data Services
(communications OTT service provider) must obtain a
Service-Based Operating (SBO) licencethat prescribesonly
aminimum quality of service standards. In contrast, TSPs
reguire a Facilities-Based Operations licence, which have
far greater regulatory obligations to fulfill than SBO
licensees. They are required to pay higher licence fees and
have roll out obligations to fulfill as per the license. They
are also required to implement and support number
portability; provideinterconnection; pay for the use of radio
frequenciesand comply with the IMDA’s Quality of Service
standards.

The government has implemented measures to
regulate online content and combat illegal activities, such
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as the spread of fake news, hate speech, or online scams.
These measures involve targeted actions against specific
websites or online platforms that violate local laws or
regulations. In some cases, access to certain websites or
content may berestricted or blocked temporarily. Singapore
has strict regulations in place to maintain social harmony
and national security, which may involve monitoring or
restricting certain online activities. However, complete or
nationwide internet shutdowns have not been reported in
Singapore.

TRINIDAD AND TOBAGO

The topic of OTTs was first considered by the
Telecommunications Authority of Trinidad
and Tobago (TATT) in its consultative
document, “ Towards the Treatment of Over-
the-Top (OTT) Services’ in June 2015. In
addition to evaluating the impact of OTT

Telecommunications
Authority
of Trinidad and Tebago
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voice over Internet Protocol (VolP) services
within theindustry, the document also aimed
to engage the public on pertinent issues
relating to OTTs. At that time, the TATT
Authority took the decision to subsume
previous discussionson OTT issues and net
neutrality into one document addressing
both topics.

In July 2018, the TATT Authority began public
stakeholder discussions on the topics of net neutrality and
OTT regulation through its consultative document
Discussion Paper on Net Neutrality and OTT Services in
Trinidad and Tobago (the Discussion Paper). TheAuthority
sought feedback on the document from stakeholders with
respect to the proposed guiding principles and regulatory
approaches to net neutrality and the treatment of OTT
services in Trinidad and Tobago.

In October 2021, the Authority published the
decisions on recommendations (DORs) and thefinal version
of the Discussion Paper. Based on feedback from that
consultation process, and considering the dynamism of the
industry, TATT indicated that future consultations on both
topics would continue in separate frameworks on net
neutrality and OTTs.

TATT has signaled some interest in introducing
regulationsto explicitly govern OTT services, particularly
those which function equivalently or similarly to the
traditional servicesand use numbering resourcesto connect
tothe PSTN.

TATT published “Framework on Over-the-Top
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Services (OTTs) in Trinidad and Tobago” in August 2022
for a first round of consultation. In the proposed
framework, TATT defines Over the Top Services as
“Content, service or application, accessed by the public
viathe Internet, that may be a direct substitute for, and/
or may compete with a public telecommunications and/
or broadcasting service.” and that the scope of the
proposed Framework islimited to OTT communications
(voice and messaging) and OTT media services. This
Framework presents TATT's recommendations on the
treatment of OTT services accessed in Trinidad and
Tobago.

TURKEY

Within the scope of the
Mobile Call Termination market, it
was evaluated that in Turkey, OTT
messaging services, generally put
some degree of competitive strain
on mostly SMS/IMMS services. In
this regard, the tariff control
obligation on SMS/MMS
termination was lifted for mobile
network operators. The licenced
operators in Turkey complain
about the OTTs that these
providers are not regulated
and should be regulated like
licensed operators.

The amending law,
passed and published on 13
October 2022 defines OTT
servicesand OTT service provider as below:

Digiturk
Bein

Netflix

“Over the top service: electronic communication
services between persons within the scope of
auditory, written, visual communication that are
provided through a publicly available software
independent of operators or the internet service
provided to subscribersand userswho haveinternet
access.

Over the top service provider: Natural persons or
legal entities providing services that are covered
by the definition of over the top services.”

Thelaw givesaclear power to The Information and
Communication Technologies Authority (ICTA) (Turkish:
Bilgi Teknolojileri ve iletisim Kurumu (BTK)) to regulate
and authorize OTT service providers considering the

BiLGI TEKNOLOJILERI
VE ILETi$iM KURUMU

Telekomiinikasyon iletisim Bagkanhii
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characteristics of the OTTs. However, currently BTK is
closely monitoring the practices of the other countries, and
possible regulation proposals will be evaluated in the near
future.

UNITED STATES OF AMERICA

Non-interconnected OTT communications apps are
not regulated as telecommunications services under US
communicationsAct.

The US distinguishes between ‘ telecommunications
services (e.g. voicetelephony) and ‘information services
(e.q. text messaging).
Telecommunications services are
regulated more heavily than
information services.

The US Congress has found
that the ' Internet and other interactive
computer services haveflourished, to
the benefit of all Americans, with a
minimum of government regulation’.

Under USlaw, the policy of the
US is ‘to preserve the vibrant and
competitive free market that presently
exists for the Internet and other
interactive computer services,
unfettered by Federal or State
regulation.’

While the United States has
not experienced a complete internet
shutdown, there have been instances where specific
websites or online services have been temporarily
restricted or blocked. These actions are usually taken for
reasons related to national security or during periods of
emergency. B
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